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APPENDIX -12 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, SONITPUR, TEZPUR 

Present: Smt. Priyanka Saikia, JMFC 

(Date of the Judgment) 

26-04-2022 

(CASE NO- G.R. 500/2013) 

(Details of FIR/Crime and Police Station) 

Complainant  State of Assam 

or 

Smti. Jonali Khodal (Tanti) 

Represented By  Learned APP Bandhana Boro 

Accused person 1. Smti. Ranju Bania 

W/o- Shri Pradip Bania 

2. Smti. Mamoni Das 

W/o- Shri Jonki Das 

Both are residents of village Moila Ali, Sirajuli 

P.S.- Dhekiajuli 

District- Sonitpur, Assam 

Represented by N. Uddin 

 

APPENDIX -13 

 

Date of offence 03-03-2013 

Date of FIR 04-03-2013 

Date of charge sheet 30-03-2013 

Date of charge framed 12-12-2014 

Date of commencement of evidence 28-04-2015 

Date on which judgment is reserved 04-04-2022 

Date of judgment 26-04-2022 

Date of the sentencing order, if any NIL 
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Accused Details 

Rank of 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release on 

Bail 

Offences 

charged 

with 

Whether 

acquitted or 

convicted 

Sentence 

Imposed 

Period of 

Detention 

undergone 

during Trial 

for purpose 

of Section 

438, Cr.P.C. 

NIL  Smti. Ranju 

Bania 

 

26-03-13 01-12-14 Sections 

447, 

325, 34 

IPC 

Acquitted NIL NIL 

NIL Smti. 

Mamoni Das 

26-03-13 01-12-14 Sections 

447, 

325, 34 

IPC 

Acquitted NIL NIL 

 

APPENDIX -14 

LIST OF PROSECUTION / DEFENCE / COURT WITNESSES 

 

 A. Prosecution: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

PW1 Shri Pradeep Deka Other witness 

PW2 Smti. Jonali Khodal (Tanti) Other witness(Informant) 

PW3 Shri Dimuram Patangia Other witness 

PW4 Shri Dararath Barman Other witness 

PW5 Nabin Subu Other witness 

PW6 Dr. Pallav Kr. Sahu Medical Witness 

 

B. Defence Witnesses, if any:  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 
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C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 

MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS 

A. Prosecution: 

Sr. 

No 
Exhibit Number Description 

1 Ext. 1 FIR 

2 Ext. 1(1) Signature 

3 Ext. 2 Seizure list 

4 Ext. 2(1) Signature 

5 Ext. 3 Medical report 

6 Ext. 3(1) Signature 

 

B. Defence: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

C. Court Exhibits: 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 

 

D. Material Objects 

Sr. 

No 
Exhibit Number Description 

NIL NIL NIL 
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JUDGMENT 

1. The informant, Smti Jonali Khodal (Tanti) had lodged 

the ejahar in this case on 04.03.2013 alleging that on 

03.03.2013 at about 07.30 P.M. when she was preparing 

food at her parental house, as no one present there at that 

moment, the accused No.1 Smti Ranju Bania and accused 

No.2 Smti Mamoni Das entered their house and grabbing 

her hair and assaulted her and pour kerosene upon her 

and burnt her by the fire of mud chulha. When she made 

hue and cry, her brother-in-law, her father and one 

neighbour came and put out the fire on her body. Hence, 

this case. 

2. Upon receipt of the ejahar, the police registered 

Dhekiajuli Police Station case no: 62/2013 under Section 

352, 307 of Indian Penal Code, 1860 (hereinafter referred 

to as IPC). After completion of the investigation the police 

submitted charge-sheet against the accused persons Ranju 

Bania and Mamoni Das under Sections 447, 325,  34 of 

IPC. 

3. The accused persons entered trial and after 

furnishing the accused persons with the copies of the 

relevant documents in compliance with Section 207 of CrPC 

and upon finding sufficient materials against the accused 

persons, charge under Sections 447, 325, 34 of IPC was 

framed and was explained to the accused persons to which 

they pleaded not guilty and claimed to be tried. 

4. The prosecution examined the informant as PW-2 

and other five witnesses and also exhibited the ejahar. The 
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statement of the accused persons under Section 313 of 

Cr.P.C was recorded, which was total denial. Defence 

declined to adduce evidence. I have heard the arguments 

for both sides.  

5. Upon hearing and on perusal of the case record I 

have framed the following points for determination- 

(I) Whether on 03.03.2013 alleging that on same day at 

about 07.30 A.M the accused persons in furtherance of 

common intention unlawfully trespassed into the house of 

the informant and thereby committed an offence 

punishable Section 448, 34 of Indian Penal Code? 

(II) Whether on same date and time the accused persons 

in furtherance of common intention committed voluntarily 

caused grievous hurt to the informant and thereby 

committed an offence punishable under Section 325, 34 of 

Indian Penal Code? 

 

DISCUSSION, REASONS AND DECISION THEREOF: 

6. In the course of the evidence adduced by the 

prosecution, it emerged that the informant, Jonali Khodal 

(Tanti), who was examined as PW-2 is the victim in this 

case. 

7. PW-1 (Pradeep Deka) had stated that when he was 

sitting at informant’s house, the accused persons both had 

came to informant’s house and told him that there was 

some adda of liquors in the informant’s house and 

suggested him not to sit there. Therefore, he left from the 

house, and when he was came out from there, he heard 
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some hue and cry. Then, the informant screaming that boil 

water thrown upon her and burnt her.  

 In his cross examination, PW1 has stated that 

accused no. 2 was informant’s parental aunt.  They lived in 

same boundary. Informant was married but at that time 

she used to live in her parental house. The informant some 

time sell liquors in her parental house. The accused 

persons and the local people protested against that act and 

therefore a quarrelled was occurred between them. 

8. PW-2(Smti. Jonali Khodal Tanti) i.e. the informant 

deposed in her evidence that on the incident day, when 

she was preparing food, the accused persons both came 

and grabbed her hair and assaulted her. The accused 

persons both had kicked her and the accused no.1 pour 

kerosene oil to her and accused no.2 had brought fire and 

put on her. Therefore, she sustained injuries and police 

sent her to hospital for treatment. PW-1 has proved his 

F.I.R. as Ext-1 and his signature therein as Ext. 1(i). 

 In her cross examination PW-2 has deposed that the 

incident was occurred in her parental house. The Ejahar 

was written by Dimu Patangia and he was came to forward 

his evidence. At the time of incident, her father was at 

home and still alive. Accused no.2 was her parental aunt. 

The court yard was the same with accused no.2.  She was 

preparing food. There were houses between her parental 

house and PW-3. 

9. PW -3(Sri Dimuram Patangia) had also stated in his 

evidence that at the time of the incident he was standing 
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in front of his house. When he heard some hue and cry, he 

went to the place of occurrence, accused persons were in 

the informant’s parental house. Accused no. 1 had a 

kerosene oil gallon and accused no. 2 had grabbed the 

informant by her hair and kicked her. PW-3 shouted and 

accused no. 1 pour kerosene to informant and accused 

no.2 had burnt her by the fire. He told her father and 

brother-in-law to pour water and put out the fire. The 

informant got burnt on her whole body and sustained 

injuries and also burn her hair. PW-3 has proved seizure 

list as Ext-2 and his signature therein as Ext. 2(1). 

 In his cross examination he stated that police has 

seized another cloth not the cloth wear by the informant.  

There were two houses between his house and informant’s 

parental house. He heard the hue and cry when he was at 

home.  When he reached the place of occurrence the 

brother-in-law was at there and the father of the informant 

was doing some work. Informant has lodged the ejahar in 

Dhekiajuli P.S. and he deposed that he has not written the 

Ejahar. Whether he has present or not at the day of 

lodging Ejahar he has not remembered. 

10. PW -4(Dasarath Barman) had stated in his evidence 

that he got news from PW-3 that informant got burnt. 

Then he rushed to the place of occurrence. He has seen 

the burnt cloth which turned black. Thereafter he came to 

know from the gatherings that accused persons had burnt 

her. Then he informed police. Police has seized the burnt 

cloth. Ext2(2) is his signature. 
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 In his cross-examination he stated that his house 

was half kilometre far from the place of occurrence. He has 

no personal knowledge about the incident.  

11. PW -5(Nabin Subu) had stated in his evidence that 

the informant was his sister-in-law.  When he went to 

informant’s house, he heard hue and cry on the road and 

when he reached the place of occurrence he saw that the 

informant was lying on the floor with burn injuries on her 

back and waist. 

 In his cross-examination he deposed that the 

informant and the accused persons were cousin sisters and 

stayed in the same compound. He went to the informant’s 

house for lunch. The informant was cooking when he 

reached informant’s house. 

12. PW -6(Dr. Pallav Kumar Sahu) had stated in his 

evidence that he had examined the victim on 03.03.2013. 

PW -6 had stated in his evidence that after examination, he 

found that there was a surfacial burn on abdomen and 

lower side of chest. The nature of injury caused by the fire. 

Ext-3 is the Medical report. 

 

APPRECIATION OF EVIDENCE 

13. From the evidence of the witnesses, it can be said 

that there is no dispute about the examination of the victim 

by the Doctor and there is no dispute that informant 

sustained injuries. To understand how the victim sustained 

injuries, it will be proper to see the evidence of victim. 

Moreover, it has been corroborated other evidences on 
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record or other witnesses that injury sustained by the 

victim was actually caused by the accused persons. 

14. In this case, the prime accusations levelled against 

the accused persons by the informant that on the incident 

day, when she was preparing food, the accused persons 

both came and grabbed her hair and assaulted her. The 

accused persons both had kicked her and the accused no. 

1 pour kerosene oil to her and accused no. 2 had brought 

fire and put on her. The condemnations upon which the 

criminal law sets in motion against the  accused persons of 

this case needs to be demonstrate by the prosecution 

beyond any reasonable doubt to prove the guilt of the 

accused persons. 

15. In this case the prosecution side able to examine six 

numbers of witnesses to substantiate the accusations 

against the accused person and on meticulous perusal of 

the evidences on record, this court finds that PW-1, who 

testified at the time of occurrence, he was in his house. On 

heard the hue and cry he came to the place of occurrence. 

16. Now, coming to the evidence presented by the 

informant, who is appears to be the star witness to the 

prosecution case, this court finds that PW-2 i.e. the victim, 

had deposed that the on the incident day, when she was 

preparing food, the accused persons both came and 

grabbed her hair and assaulted her. The accused persons 

both had kicked her and the accused no. 1 pour kerosene 

oil to her and accused no. 2 had brought fire and put on 

her. 
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 But, PW-3 in his evidence has stated that at the time 

of incident he was also not present there. He deposed that 

Accused No.1 had a kerosene oil gallon and accused no. 2 

had grabbed the informant by her hair and kicked her. PW-

3 shouted and accused no. 1 pour kerosene to informant 

and accused no. 2 had burnt her by the fire. PW-4 and 

PW-5 also not present at the time of accident. After heard 

some hue and cry, they also came outside. 

17. The evidence presented by PW-3 appears that he 

had corroborated the fact of informant’s simple injury by 

the accused persons on the date of alleged incident. 

Hence, from the evidences on record, it is seen that the 

witnesses’ right from PW-1 to PW-5 have supported one 

fact that on the date of alleged incident, the informant got 

burnt injuries on her body. The medical report stated that 

injury was simple. 

18. Now, the question that discloses before the court is 

that all six witnesses have not categorically stated the 

involvement of the accused persons on the injury upon the 

body of the victim. Undeniably, it is a case where charges 

of substantive offences under Sections 448, 325, 34 of IPC 

were framed.  

19. Upon appreciation of the evidences of prosecution 

witnesses including victim, it can be ascertained that none 

of the prosecution excluding the victim have seen the 

alleged incident. PW-1, 3, 4 and PW-5 clearly stated that 

they do not know why and how the alleged incident took 

place and they did not witnessed the alleged incident.   
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20. On perusal of the evidence, it is seen that PW-3 

deposed in his evidence that when he reached the place of 

occurrence, PW-3 told her father and PW-5 brother-in-law 

to pour water and put out the fire, but in his cross-

examination PW-3 deposed that when he reached the 

place of occurrence the brother-in-law was at there and 

the father of the informant was doing some work. It is 

quite surprising that PW-5 has deposed in his evidence that 

he was not present at the place of occurrence. Therefore, 

the evidence of PW-3 and PW-5 cannot be reliable. 

21. The most fatal point for the prosecution is that 

prosecution did not examine the father of the informant as 

PW-2 in her evidence stated that he was present at the 

time of occurrence. 

 The prosecution has rightly argued that since PW-2 

was the victim and her evidence is sufficient to convict the 

accused persons but, PW-2 has categorically stated that 

they were assaulted her and tried to burn her. The 

prosecution has brought in PW-1, PW-3, PW-4 and PW-5 

who are not present at the time of occurrence. 

 Therefore it is difficult to hold that the PW-2 

sustained injury by the accused person. It is clear that the 

accused persons were present there but it is not proved by 

the prosecution that accused persons assaulted the 

informant. Since there were nearby villagers present, the 

prosecution has failed to prove that the informant 

sustained injuries by the accused persons. There is no 
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other reliable evidence that the accused person caused 

injury to PW-2. 

22. In this case, the prosecution side failed to adduce 

any sort of evidence upon which this court may presumed 

that the accused persons had committed the alleged 

offence as it was stated by the all PWs. The witnesses 

have simply deposed that they were came to the place of 

occurrence after incident was happened. Merely, uttering 

the fact that the accused persons tried to burn the 

informant is not sufficient to prove the fact. 

23. It is settled law of land that there should not be an 

offence which was done without evil mind and at the 

juncture the court wants to refer a very famous Latin 

Maxim i.e. “Actus Non Facit Reum Nisi Mens Sit Rea” 

meaning thereby an act committed without guilty intention 

cannot be termed as an offence or crime which is 

punishable under the Indian Penal Code until and unless 

some of the offences of the Code the “Doctrine of Means 

Rea” excluded like the offences punishable under Motor 

Vehicle Act, NDPS Act, Food Adulteration Act etc. The 

offences which are punishable under the Indian Penal Code 

excluding some of the offences where strict liability 

incorporated with, the act of the accused has to be 

followed by a guilty intention or mens rea. In this case, 

now coming to the inflicting physical assault, the informant 

has claimed that she was firstly assaulted and thereafter 

she was burnt by the fire and another witness i.e. PW-

1,3,4 & 5 deposed that they saw injury of the informant 
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after the incident occurred but none of the witnesses 

deposed that they had witnessed the incident.  

24. In the light of all the aforesaid discussion, this court 

is of considered opinion that although the witnesses have 

deposed that the accused persons had assaulted the victim 

on the date of alleged incident. The prosecution also failed 

to prove if any guilty intention on the part of the accused 

persons, and further there may be two kinds of views 

which the court may enclose for drawing inference of 

existence or non-existence of the alleged incident. Where 

in a case two shorts of views regarding involvement of 

accused with the alleged incident is possible and one view 

which may inflict the accused and another which may 

favours the accused, in that circumstances the view 

favours the accused has to be adopted and that is the 

settled propositions of law.  

25. With regard to Sec.448 IPC: The offences of House 

trespass have been defined as follows: Sec 442 IPC: House 

trespass --- Whoever commits criminal trespass by entering 

into or remaining in any building, tent or vessel used as a 

human dwelling or any building used as a place for 

worship, or as a place for the custody of property, is said 

to commit “house-trespass”.  

 The punishment for such an offence has been 

described under Sec. 448 IPC.  

26. On bare reading of the above section, it transpires 

that in order to attract the ingredients of house trespass, 

the ingredients of criminal trespass needs to be attracted 
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first. Now, the offence of criminal trespass is attracted 

firstly, if a person commits or intents to commit an offence, 

intimidate, insult or annoy another person by entering into 

the property which is in possession of the another person 

and secondly, if a person lawfully enters into the property 

which is in possession of another person, unlawfully 

remains there to intimidate, insult or annoy any such other 

person.  

27. In the instant case the accused no. 2 is the parental 

aunt of the informant and they shared common court yard 

and compound. So therefore the question of house 

trespass would not arise for accused no. 2. However, as 

the prosecution has already failed to prove the commission 

of the other alleged offence by the accused persons, 

Section 448, IPC cannot be attracted alone because merely 

entering into someone’s property does not amount to 

house trespass without the commission of (or intention to 

commit) any offence or after having lawfully entered into 

such property, without remaining there to intimidate, insult 

or annoy any such other person. Thus, the prosecution 

side miserably failed to prove all the essential ingredients 

to attract Sec. 442 IPC in order to warrant conviction of the 

accused persons in the light of cogent evidence. 

28. In the result, it will be safe to opine that the 

prosecution side miserably failed to prove the guilt of the 

accused persons beyond any reasonable doubt and the 

accused persons are entitled to get the benefit of doubt.  



P a g e  | 15 

CASE NO: G.R. 500/2013 
 

29. In the backdrop of foregoing discussions, I am of the 

view that the prosecution has failed to prove the 

allegations brought against the accused persons beyond all 

reasonable doubt. Therefore, all the accused persons are 

acquitted of the charges under Sections 325, 448, 34 of 

IPC and set at liberty forthwith 

ORDER 

30. Situated thus, the accused persons are acquitted of 

the offence Sections 448, 325, 34 of IPC and set at liberty 

forthwith.  

31. The bail bond of the accused persons will remain in 

force for 6 (six) months from today by virtue of Sec. 

437(A) Cr.P.C. 

 Given under my hand and seal of this court on this 

26th day of April, 2022 at Sonitpur, Assam. 

        

  

 

        

(Priyanka Saikia, AJS) 

Judicial Magistrate 1st Class 

Sonitpur, Tezpur 

 

 


